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ARI KRANTZ, MARGOT ROSENBERG AND DENISE DISKIN :

1. INTRODUCTION

In six pending cases, the California courts of appeal are
considering two threshold procedural questions arising out of litigation
by cities and counties seeking to enjoin allegedly “essential”
employees from striking.1 More than 20 years ago, in County

*  Ar Krantz and Margot Rosenberg are partners at the law firm of Leonard
Carder, LLLP, where they represent public sector and private sector labor unions and
represent employees in class actions, individual employee rights cases and law reform
litigation. Mr. Krantz and Ms. Rosenberg provide advice and representation to a wide
variety of unions, including several unions representing City and County
employees throughout Northern California. Denise Diskin is a third year law student at
the University of California, Hastings College of the Law, with a background in labor
issues, workers' rights, community organizing, and GLBT issues. Ms. Diskin worked
as a summer associate at Leonard Carder in 2007,

1. The authors are counsel of record for the unions in five of the six cases: (1)
City of San Jose v. Operating Engrs. Loc. Union No. 3, H030272 (pending before the
Sixth District of the Court of Appeal on the City of San Jose’s appeal from a superior
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Sanitation District No. 2 of LA. County v, LA. County . Employees
Association, Local 660, the California Supreme Court established the
right of public sector empioyees to strike, except for employees whose
absence would pose a substantial and imminent threat to the health and
safety of the public:.3 In the pending cases, . the employers sought
injunctions from local superior courts seeking to enjoin. the strikes on
the grounds that the absence of the striking employees would cause a
threat to the public under the County Sanitation standard.* 1In each
case, the Public Employment Relations Board (PERB) sought to
~ intervene and assert’ its exclusive jurisdiction over the matter; the
unjons involved argued that PERB had exclusive Jjurisdiction and that
Labor Code sections 1138-1138.5 barred the injunctions. ,

In' five cases, the. superiof courts. granted injusictions and the
public employee unions and PERB appealed the decisions, while in one
case the superior court dismissed the case on the "basis of PERB’s
exclusive jurisdiction and the public sector employer appealed.” These
siX cases awaiting appellate decision will like y bring some clarity to
the two crucial questions at issue. ‘ :

The first question is whether, in seeking to- obtain Temporary
Restraining Orders (TROs) to partially enjoin' a strike, -local
goverhments must initially bring their complaints to the state Public
Employment Relations: Board' and ask PERB- to seek an injunction,
rather than directly requesting -the injunction in local superior court.
The second question is whether the provisions of Labor Code sections

court order finding PERB to have exclusive initial Jurisdiction over strike injunction
actions); (2) Co. of Contra Costa v, Pub. Employees Union Loc. One, A115095 and
All51]18 {pending before the First District Court of Appeal on PERB’s and the unjons’
appeals from a superior court ordér finding that PERB does not have exclusive initjal
Jutisdiction); (3) Co. of Sacramento v. AFSCME Loc. 146, CB54060 and C054233
(pending in the Third District of the Court of Appeal); and (4) Co. of Santa Clara v.
Serv. Employees Intl. Union Loc. 535, H030937 {also pending in the Sixth District of
the Court of Appeal on PERB’s appeal). - ' - : o

2. Co. Sanitation Dist. No. 2 of LA. Co. v. LA. €o. Employees Assn., 699 P.2d
&35 (Cal. 1985). . S . ,

3. Id. at 849, : : : :
- 4 City of San Jose v. Operating Engrs. Loc. Union No. 3, 1-06-CV-064707
(2006); Co. of Contra Costa v. Pub. Empl. Union Loc. One, CO601228, CO601227
(2006Y; Co. of Sacramento v. AFSCME Loc. 146, 06A803704, 06AS03790 (2006); Co.
of Santa Clara v. Serv, Employees Intl. Union Loc. 335, 106CV072226 (2006).

5 Id : )
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1138-1138.5% (which require live. testimony to be heard and certain

specific factual findings to be made before an injunction may issue}

apply to actions seeking to enjoin public employee strikes.

“The questions on appeal stem from two recent statutory changes
made by the California Legislature. First, effective July 1, 2001, the
Legislature .expanded the jurisdiction -of PERB; vesting PERB with
exclusive jurisdiction over local agency labor relations and taking that
jurisdiction away from the superior courts.” A year earlier, in 2000, the
new limitations found in Labok Code sections 1138-1138.5 took effect,
severely restricting the issuance of injunctions in labor disputes.8

Prior to July 1, 2001, PERB had jurisdiction over uiultiple labor -

relations statutes, including those govering local school districts,
public universities and: the State itself.”. However, PERB did not have
jurisdiction over the Meyers-Milias-Brown Act (1.7'./11’i/1’BA),10 which
governs cities and counties. For that reason, ‘prior to July 1, 2001,
California supetior courts had jurisdiction to resolve disputes regarding

strikes by local government employces.l'l‘ When the California

Legislature specifically vested PERB with jurisdiction over cities and
counties and the unions representing their employees in 2001, the
Legislature made that - jurisdiction ~coextensive “with PERB’s
jurisdiction over other public sector employf:rs.l-2 Indeed, the
California Supreme Court has explained that the Legislature amended
the -labor relations framework governing cities and counties to make it
consistent with the analogous legal framework governing other public
employers.1 -

There is long-standing California Supreme Court precedent
holding that PERB has - exclusive initial jurisdiction over a strike

6. 'Cal. Lab. Code Ann. §§ 1138-38.5 (West 2007).
7. Coachella Valley Mosquito and Vector Control Dist. v. Cal.
Pub. Empl. Rels. Bd., 112 P.3d 623, 625 (Cal, 2005). '
8. See Cal. Lab. Code Ann. §§ 1138-1138.5. -
9. Coachella Valley, 112 P.3d at 625.
10. Cal. Govt. Code Ann. §§ 3510-11 (West 2007).
11. Coachella Valley, 112 P.3d at 625. .
12. See Cal. Govt. Code Ann. § 3509(a) (providing that the powers and duties of
PERE with réspect to the MMBA are the same s those set forth in Cal. Govt. Code
Ann. § 3541.3, pertaining to PERB’s jurisdiction over local school districts}.

13. Coachella Valley, 112 P.3d at 634 (finding it “reasonable to infer” that the

Legislature’s extension of PERB jurisdiction to cover local agencies was intended to
create “a coherent and harmonious system of public efmployment relations laws. . ..").
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injunction action brought by a public employer covered under PERB’s
jurisdiction.’® This precedent is now applicable to local governments
because the Legislature expanded PERB’s jurisdiction to cover cities
and counties in 2001 .1 However, in five of the six cases awaiting
appellate resolution, the superior court ruled that PERB did not have
exclusive jurisdiction.'® This occurred even though controlling
precedent was brou%ht to the superior courts’ attention by the Unions
and by PERB itself.”” PERB intervened to assert its jurisdiction at the
outset of these cases, and PERB has also appealed the superior courts’
rulings.18 _

California Supreme Court and court of appeal precedent,
beginning with San Diego Teachers Association v. Superior Court,'®
found that PERB is a specialized, quasi-judicial state agency that has
exclusive jurisdiction over efforts by employers within its jurisdiction
to enjoin strike activity.20 Since the creation of PERB in 1976, every
single appellate decision has reached the same conclusion: If an
employer that is covered by PERB jurisdiction raises allegations in
court regarding strike activity, the matter is referred to PERR’s
exclusive initial jurisdiction.”! Courts have applied this overarching
principle of exclusive jurisdiction even when the employer in question
does not allege a violation of any labor relations statute, but rather
frames its complaint and allegations in some other way.22

14. San Diego Teachers Assn. v. Super. Ct., 593 P.2d 838, 846-47 (Cal. 1979).

15. Cal. Govt. Code Amn. § 3541.3.

16. City of San Jose v. Operating Engrs. Loc. Union No. 3, 1-06-CV-064707
(2006), Co. of Contra Costa v. Pub. Empl. Union Loc, One, C0601228, C0601227
(2006); Co. of Sacramento v. AFSCME Loc. 146, 06A503704, 06AS03790 (2006); Co.
of Santa Clara v. Serv. Employees Intl, Union Loc. 535, 106CV072226 (2006).

17. Id

18. As the California Court of Appeal held in a prior case, PERB’s “considered
determination [regarding the scope of its jurisdiction] is of interest,” and, at the very
least, principles of judicial economy require a party two exhaugt PERB’s procedures so
that the agency can first consider its jurisdiction, prior to judicial review. Pub, Empl.
Rels. Bd. v. Super. Ct., 17 Cal. Rptr. 2d 323, 332-33 (Cal. App. 3d Dist. 1993).

19. San Diego Teachers Assn., 593 P.2d 838.

20. Id. at 846-47.

21. See El Rancho Unified Sch. Dist. v. Natl, Educ. Assn., 663 P.2d 893, 902 (Cal.
1983); San Diego Teachers Assn. v. Super. Ct., 593 P.2d 838, 846-47 (Cal. 1979); Pub.
Empl. Rels. Bd. v. Modesto City Schs. Dist,, 186 Cal. Rptr. 634, 641-42 (Cal. App. 5th
Dist. 1982); Fresno Unified Sch. Dist. v. Natl. Educ. Assn., 177 Cal. Rptr. 888, 897
{(Cal. App. 5th Dist. 1981).

22. See e.g. Fresno Unified Sch. Dist. v. Natl, Educ. Assn., 177 Cal. Rptr. 888, 890,

g

i
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The local government employers in the cases on appeal argue that
employee strikes posing a threat to public health and safety are not
covered by the MMBA, but rather the common law.>> The employers
also argue that the Legislature did not intend for PERB to have
exclusive jurisdiction over such strike cases when it vested PERB with
jurisdiction over the MMB’A.24 This is demonstrated, they allege. both
by the fact that the MMBA lacks strike language and by the fact that
Assembly Bill 553,25 recently vetoed by Governor Arnold
Schwarzenegger,26 would have resolved the pending issue by explicitly
extending PERB jurisdiction o cover these cases.?’ The employers
also assert that PERB lacks expertise n determining local public health
and safety concerns potentially caused by public employee strikes.2®
As the authors proceed to show, these arguments are premised on
fundamental misinterpretations of ¢ase Jaw and statutory amendments.

Additionally, the injunctions issued in five of the six pending
cases were improper because they were prohibited by newly enacted
Labor Code sections 1138-1138.5. These sections of the Labor Code
prohibit the granting of an injunction in a labor dispute unless each of
several specific criteria are met.?? The language of the Code is broad
and applies to any and all cases involving labor disputes, including
strike injunction actions involving city or county employees.

896-97 {Cal. App. 5th Dist. 1981) (in 2 lawsuit by an employer challenging strike
activity by three labor unions, appellate court held that PERB has exclusive jurisdiction
over tort canses of action for conspiracy and interference with contract, and that third
cause of action for breach of contract should also be stayed pending PERB’s
processes). '

23, City of San Jose v. Operating Engrs. Loc. Union No. 3, H030272; Co. of Contra
Costa v. Pub. Empl. Union Loc. One, A113095, A115118; Co. of Sacramento V.
AFSCME Loc. 146, C054060, €054233; Co. of Santa Clara v. Serv. Employees Intl.
Union Loc. 535, H030937.

24. Id

75, Cal. Assembly 553, 2007-2008 Reg. Sess. (Feb. 21, 2007).

26. Governor Arnold Schwarzenegger, Veto Message Regarding Assembly Bill 553,
http:Hgov.ca.govlpdf.’presslAB%20553%20vet0%20message.pdf (last accessed Sept.
28, 2007).

77, Cal. Assembly 353, 2007-2008 Reg. Sess. (Feb. 21, 2007).

28 City of San Jose v. Operating Engrs. Loc. Union No. 3, H030272; Co. of Contra
Costa v. Pub. Empl. Union Toc. One, A115093, A115118; Co. of Sacramento V.
AFSCME Loc. 146, 054060, €054233; Co. of Sante Clara v. Serv. Employees Intl
Union Loc. 535, H030937.

29. Cal. Lab, Code An. 8§ 1138-38.5 (West 2007).
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_ The remainder of this article examines in detail the compélling
reasons for the statutory interpretations the authors assert are correct. -

II. THE CALIFORNIA COURTS OF APPEAL SHOULD RECOGNIZE PERB’S
EXCLUSIVE JURISDICTION IN CITY AND:COUNTY STRIKE CASES

A. CALIFORNIA SUPREME COURT AND COURT OF APPEAL CASE LAW
SUPPORTING PERB’S EXCLUSIVE JURISDICTION

In San Diego Teachers, the San Diego Ulﬁfied, School Distfict

had obtained a superior court injunction prohibiting a teachers union -

from striking, and both the union and its president were later found in
contempt of that injunctio,n.3O The California Supreme Court vacated
the contempt finding, holding that the underlying injunction was
improper because PERB had exclusive-initial jurisdiction fo resolve
questions about strike .injunctions. 31 Purthermore, the school district
had improperly failed to exhaust PERB processes. 32

San Diego Teachers arose under the labor relations statute
governing local school districts, the Education Employment Relations
Act (EERA). 33 EERA, just like the MMBA (governing labor relations
between counties and unions representing county employees), does not
expressly mention strikes, but rather generally protects the rlght of
employees to participate in union activities. .

In San Diego Teachers, the trial court had enjoined the union
from striking based upon a ‘series of prior cases  finding pubhc
employee strikes to be illegal under the common law. 35 The California
Supreme Court, for its part, found that by 1979 there existed substantjal
uncertainty regarding whether and to what extent pubhc employecs
possessed a legal right to stnke However, the Court ultimately
found that “it.is unnecessary here to resolve the question of the legality

30. San Diego Teachers Assn. v. Super. Ct., 593 P.2d 838, 839-40 (Cal 1979).

31, Id. at 846-47.

32, Id at 842.

33. Id at 840,

34. See Cal. Govt. Code Ann. § 3543 (West 2007) (EEM provides protectlon of the
rights of er_nployees) see also Cal. Govt, Code Ann. § 3502 (where the MMBA
provides similar protection). For the definition of local “public agencies” that are
covered by the MMBA, see Cal. Govt. Code Ann. § 3501(c)

35. San Diego Teachers, 593 P. 2d at 841.

36. Id at 842.
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of public employee strikes if the injunctive remedies were improper
because of the district’s ‘failure to exhaust its administrative remedies
under the EE,

In order to answer the exhanstion guestion, the Court found it had
to decide whether or not “PERB [could] properly determine that the
strike was an unfair practice under the FERA,” and whether it could
“furnish relief equivalent to that which would be provided by a trial
court.”® Furthermore, the Court had to determine whether or not the
Legislature interided “that PERB would have exclusive initial
jurisdiction over remedies aga.tnst strikes that it properly could find
were unfair practices.’ »39

The Court answered all three questions afﬁrmat:vely On the
central question of whether the strike could have been found to be an
unfair practice, the Court found that there were at least two different
violations of the EERA that could have been found.*® = Most
significantly, the Court found that if the union’s strike was illegal under
the common law, then such striking could violate the EERA’s
requirement that a-union must bargam in good falth as set forth in
Government Code section 3543. 6(0) :

The same reasoning applies to the cases at hand. As in the EERA,
the MMBA does not explicitly. mention strikes. Even to the extent that
the Coumy Sanitation holding arguably -constitutes a purely “common
law” tule,*? San Diego Teachers held that violation of such a common
law -rule could constitute an unfair practice—specifically, bad faith
bargammg Bad faith bargaining by a union constitutes an unfair
pracuce under the MMBA, _]llSt as it does under the EERA.

" 3714

38 M.

39. M

40. Id. at §42-43,

41, Id. at 843.

42, Discussed infra at section C (the California Supreme Court’s 1985 County
Sanitation decision was based in large part upon its interpretation of how the MMEBA
altered the common law rule regarding public employee strikes).

43. San Diego Teachers, 593 P.2d at 843 (holding that if the union’s stnke ‘were
held Legal it would not constitute a failure to negotiate in good faith. As an lllegal
pressure tactic, however, its happening could support a finding that good faith was
lacking™).

44. Compare Cal. Code Regs: tit. 8, § 32604 (2007) (outlining the categories of
unfair practices by labor unions under the MMBA} with Cal. Govt. Code Ann. § 3543.6
(West 2007) (comparable outline of unfair practices by labor unions under the EERA}.
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Thus, according to San Diego Teachers, illegality of particular
strike conduct under the common law would make the same strike
conduct at least “arguably prohibited” under the statutory labor
relations law.*® For this reason, PERB, the agency charged with
interpreting and enforcing the MMBA, the EERA, and five other public
sector labor relations statutes, is well supported in taking the position
that strike conduct that is illegal under County Sanitation would
arguably violate the MMBA.

In light of EERA’s silence on the issue of strikes, the school
district in San Diego Teachers “contended that to require the district to
apply to PERB before suing for injunctive relief would be to require an
idle act,” because PERB might have “refused to apply to a court for
relief . ® The California Supreme Court completely rejected this
contention finding that

the EERA gives PERB discretion to withhold as well as pursue,
the various remedies at its disposal. Its mission to foster
constructive employment relations (sfection] 3540) surely includes
the Jong-range minimization of work stoppages. PERB may
conclude in a particular case that a restraining order or injunction
would not hasten the end of a strike . . . and, on the contrary,
would impair the success of the statutorily mandated negotiations
between union and employer.47 '

Indeed, the Court explicitly premised its holding on the
Legislature’s trust in PERB’s expertise—expertise that the Court found
lacking in the lower courts. As stated in San Diego Teachers,

A court enjoining a strike on the basis of (1) a rule that public
empioyee strikes are illegal, and (2) harm resulting from the
withholding of teachers’ services cannot with expertise tailor its
remedy to implement the broader objectives entrusted to PERB.*8

In reaching this conclusion, the Court also found that PERB’s
processes for seeking an injunction pr0v1ded an adequate alternative to
the district’s claimed right to file a lawsuit.*’ The district

45. San Diego Teachers, 593 P.2d at 846-47.
46. Id. at 846.

47. Id

48, Id. .

49, Id. at 344-45.
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contended, however, that even if PERB could have applied for
judicial relief against the sirike the grounds on which this might
have been done would not necessarily encompass all grounds on
which a judicial order could be granted. . . . PERB’s determination
to seek an injunction, as well as its application to the court, would
reflect only a narrow concern for the negotiating process mandated
by the EERA and would ignore strike-caused harm to the
public . . . 30

The Court rejected this argnment, too, finding that it

erroneously presupposes;a disparity between public and PERB
interests. The public interest is to minimize interruptions of
educational services. Yet did not an identical concern underlie
enactment of the EERA? . . . PERB’s responsibility for
administering the EERA requires that it use its power to seek

judicial relief in ways that will further the public interest in
maintaining the continuity and quality of educational services. !

Four years after the California Supreme Court’s decision in San
Diego Teachers, the Court reaffirmed and further clarified PERB’s
exclusive jurisdiction in El Rancho Unified School District V. National
FEducation Associatiqrfz.52 In El Rancho, the trial court, following San
Diego Teachers, had sustained the defendant unions’ demurrers (o a
lawsuit alleging a tort cause of action against the unions’ strike.>> The
court of appeal, in contrast, found that PERB had no jurisdiction
because the lawsuit was premised upon a tort cause of action and there
was no arguable basis on which the strike could be found to constitute
an unfair practice under EERA* However, the California Supreme

50. I1d

51. Id. at 845 (citations omitied). Notably, at the time that San Diego Teachers was
decided, PERB had only recently been created and assumed juxisdiction over local
school districts (in 1976). However, a long line of appellate courts before that time had
ruled that public employee strikes were illegal under the common law. (See e.g. LA
Unified Sch. Dist. of LA. Co. v. United Teachers, 100 Cal. Rptr. 806, 808 (Cal. App.
2d Dist. 1972) (citing other cases). The San Diego Teachers Coust recognized that
when the Legislature enacted EFRA and vested PERB with jurisdiction, exclusive
jurisdiction over such issues was effectively transferred from the courts to PERB,
exactly as the Legislature has since done with respect to the MMBA.

52, El Rancho Unified Sch. Dist. V. Nazl. Educ. Assn., 663 P.2d 893 (Cal. 1983).

53, Id. at 894-95.

54. Id. at 896.
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Court reversed, giving in-depth treatment to the exclusive jurisdiction
do_ctrine.55

First, the Court adopted the rule developed by the United States
Supreme Court in-determining whether the National Labor Relations
Board has exclusive jurisdiction over a private sector labor dispute.s6
The Court found that the issues raised by strike activity qualified under
both prongs—the conduct was both arguably protected and arguably
prohlblted

The Court further found that the “arguably prohibited” prong was
satisfied even though the employer’s amended complaint included tort
causes of action.”® The tort complaints were for *“‘conspiring to cause
and causing a violation of the California Compulsory Education Law
by making it impossible for students to attend school by means of the
allegedly illegal strike,” as well as for encouraging, advising and
inducing the teachers to strike illegally. ¥ In addressing the threshold
question of PERB’s exclusive jurisdiction over such claims, the Court
noted that

[Sltrikes are an unfair practice under EERA only if they involve a
violation of the act’s provisions. As a result, the District argue[d]
that the issues which it could present in court [were] broader than
the issues it could present to PERB. In the District’s view; PERB
would be concerned only with the existence of unfair labor
- practices—asserted to be a minor aspect of th[e] case—and not
with the harm to the Dlstrlct and to the pubhc flowing from the
allegedly illegal strike itself 50 :

The Court rejected this argument for two reasons. First, “the
issue before PERB would have been whether the strike itself was
unlawful, 81 which was the same question that the Superior Court
would have to determine. This meant that’ “thc controversy presented
in both forums may fairly be termed the same.”® Second,

55. Id, at 902. | o

56. Id. at 897 (stating that exclusive jurisdiction exists where the conduct at issue is
“arguably protected or prohibited” by the statute (émphasis added)).

57. Id at901.

58. Id. at 894, 901.

59. Id. at 895-96.

60. Id. at 899-900 (citing San Diego Teachers, 593 P 2d 838 (Ca! 1979)).

6l. Id at 900.

62. Id
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[TThe District’s argument hinges on an assumption rejected by this
court in San Diego Teachers. It “presupposes 2 disparity between
public and PERB interests.” . . . Thus, there is little chance that
PERB will ignore “the larger barm” imvolved in-a teachers’ strike.
‘Moreover, it is equally clear that PERB has the authority to take
steps to alleviate that harm in order to effectuate its duties and the
purposes of the act.®? :

While that branch of the exclusive jurisdiction doctrine alone was
sufficient to find that PERB had exclusive jurisdiction, in El Rancho
the Court also went beyond the San Diego T eachers analysis to look at
the “argnably protected” prong of the doctrine. The Court held that
even though EERA “does not provide express protection fer economic
strikes,” the conduct was “arguably protected.”“' Moreover, the
arguable protection of strike conduct under the MMBA is quite
strong—stronger than under the EERAS :

Tn between the Court’s decisions in San Diego Teachers and El
Rancho, the courts of appeal also contributed to the developing
doctrine of PERB’s exclusive jurisdiction in strike cases. Significant
decisions in Fresno Unified School District v. National Education
ASSOCiatiOI’Lﬁﬁ and PERB v. Modesto City School District®’ help to
further explain the nature of PERB’s jurisdiction over strike-related
issues. o o =

In Fresno, the court of appeals expanded upon the San Diego
Teachers holding that a union, by engaging in a strike that may have
violated the common law rule regarding public employee strike
conduct, could be found to have committed an unfair practice.
Specifically, the Fresho court found that even a strike that is arguably
illegal for an entirely different reason—because it violates a contract—
also could be found to be-an unfair practice.69 In fact, the Fresno court
noted that the employer’s lawsuit included two causes of action—the

63. Id

64. Id

65. Discussed in detail infra at section C. _

66. Fresno Unified Sch. Dist. v. Natl. Educ. Assn., 177 Cal. Rptr. 888 (Cal. App. 5th
Dist. 1981). ‘

67. Pub. Empl. Rels. Bd. v. Modesto City Sch. Dist., 186 Cal. Rptr. 634 (Cal. App.
5th Dist. 1982). :

68. Fresno, 177 Cal. Rptr. at 892-93.

69. Id. at 893.
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employer’s “first theory asserts the strike was illegal,” while the
“second theory is grounded in the tort of interference with contract.”’°
According to the court, either theory “sets forth what would.be . . .
arguably an unfair labor practice.”’’ The court therefore found, again,
that PERB had exclusive jurisdiction 2

Thus, under Fresno, both tort theories—that the strike violated
the common law prohibition against public employee strikes, and that
the strikes interfered with the contract—triggered PERB’s jurisdiction
because they could arguably constitute unfair practices. Nor did it
matter that the employer chose not to assert any unfair practice
charges—the mere fact that such charges could have been brought in
front of PERB was sufficient. As the F resno court also ruled,

Sophistication of pleading actions is not the key to jurisdiction.
Preemption exists “to shield the system (of regulation of labor
relations) from conflicting regulation of conduct. It is the conduct
being regulated, not the formal description of governing legal
standards, that is the proper focus of concern.”

For this reason, where the subject matter is germane to PERB’s
jurisdiction, PERB cannot be bypassed merely “to avoid the
inconvenience” of having to petition PERB in the first instance.’*

Fresno is especially significant because the. court clearly
explained that the crucial aspect of a preemption analysis is the conduct
being challenged, not the formai description of the legal challenge to
that conduct.” Thus, because the conduct at issne in Fresno was strike
activity, the appellate court found that a stay 6pendin,.g exhaustion of
PERB’s exclusive jurisdiction was necessary.7 This result occurred
even though the particular causes of action alleged by the employer
were tort and contract theories rather than violations of the labor
relations statutes.”’ Indeed, this principle of deference is akin to
abstention——as the California Supreme Coutt has similarly held, even if
PERB may look at challenged conduct accordingi to different standards

70. Id

. Id

72, Id. at 893-94.
73. Id .

74, Id. at 894,
75. Id at 893.97.
76. Id. at 897.
77, I
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or based upon different theories than those which would govern in
court, exclusive initial jurisdiction still requires that a court not
interfere with PERB’s review of the matter.”>

The court of appeal reached the same conclusion recently in City
and County of San Francisco V. International Union of Operating
Engineers, Local 39.7° In that case, the plaintiff (City and County) had
alleged a violation of the city’s charter, but not any violation of the
MMBAS® Nevertheless, the court found that PERB had exclusive
jurisdiction: §

While it is true the City’s complaint does not mention the MMBA,

“[a]t this stage in the proceedings, where the only question is

PERB’s jurisdiction, what matiers is whether the underlying

conduct on which the suit is based—however described in the

complaint—may fall within PERB’s exclusive jurisdiction” . .. It

is irrelevant that the superior court may have jurisdiction to

interpret charter provisions or grant declaratory relief in other

types of disputes, or that the City declines to plead a claim for

relief from an unfair labor practice.

As the above cases make clear, even where a plaintiff has a
legitimate legal claim not involving an unfair labor practice, superior
courts must defer to PERB’s exclusive jurisdiction if the same conduct
could also be framed as an unfair labor practice.

Significantly, the Fresno court distinguished federal preemption
cases such as Farmer v. United Brotherhood Of Carpenters and
Joiners of America, Local 25,82 where the claim alleged involved a
labor dispute but “was not-essentially about a labor dispute.”83 “Here”
the Fresno court continued, “the tort is not a ‘peripheral concern’ of
labor law. Rather, the tort action goes to the essence of labor law—the

78. El Rancho Unified Sch. Dist. V. Natl. Educ. Assn., 663 P.2d 893, 902 (Cal.
1983) (finding PERB had exclusive jurisdiction over tort cause of action against
strike).

79. City and Co. of S. F. v. Intl. Union of Operating Engrs., Local 39, 60 Cal. Rptr.
3d 516, 526 (Cal. App. 1st Dist. 2007},

80. Id at522.

81. Id. at 522-23 (internal citations omitted).

82. Farmer v. United Bhd. of Carpenters and Joiners of Am., Loe. 25,430 U.3. 290
(1977).

83. Fresno Unified Sch. Dist. v. Natl. Educ. Assn., 177 Cal. Rptr. 888, 893 (Cal.
App. 5th Dist. 1981).
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right to strike . . . ”"** The same is true in the instant cases, which

involve the essence of labor law: Which County employees lose their

protected right to strike because their absence would pose a substantial

and imminent threat to the public’s health and safety? :
Finally, the Fresno court held that

fa] preemption rule is of overriding significance. The rule must
stand even against the argument that to require PERB procedures
to be commenced and PERB to seek injunctive relief might cause
irreparable injuiéy should PERB decide against seeking court
injunctive relief.5>

In Modesto, the court of appeal further expléined the exclusive
jurisdiction rule, citing with approval federal precedent holding that

The doctrine of preemiption is a procedural safeguard -against
contlicting application of labor law principles . . . . [A] primary
factor in [the doctrine’s] development was the perceived
incapacity of common-law courts and state legislatures, acting
alone, to prove an informed and coherent basis for stabilizing
labor relations conflict and for equitably and delicately structuring
the balance of gower among competing forces so as to further the
comimon good. 6 :

The Modesto court noted that even a “competent,‘thorbugh, and
informed” trial judge ‘knows far less about labor relations than the
parties to the case, which “amply exemplifies the need to defer to the
expertise of PERB” so that it can “promote the improvement of
personnel management and employer-employee relations.”?” Thus, the
court continued '

We do not believe it would serve public pblicy to have numerous
superior courts throughout the state interpreting and implementing
statewide labor policy inevitably with conflicting results. One of
the basic -purposes for the doctrine of preemption is to bring .
expertise and uniformity to the task of stabilizing labor relations.>

84. Id. (emphasis added).
"85. Id. at 895 (emphasis added).

86. Pub. Empl, Reis. Bd. v. Modesto City Schs. Dist.,, 186 Cal. Rpir. 634, 641-42
(Cal. App. 5th Dist. 1982} (citations and internal quotations omitted).

87 Id at 642. :

88. Id at 643.
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B EXTENSION OF PERB’S INITTIAL JURISDICTION TO COVER CITIES AND
COUNTIES '

‘In the California Supreme Court’s 2005 decision in Coachella
Valley Mosquito and Vector Control District 'v. Calzfom:a Public
Employment Relations Board”’ the Court described the Legislature’s
recent grant to PERB of jurisdiction over all employers and unions
operatmg under the MMBA.

The [MMBA] governs collective bargalmng and employer—
employee relations for most California local public entities,
including cities, counties, and special districts. Before July 1,
2001, an employee association claiming a violation of the MMBA
~could bring an action in superior court. . . . Effective July 1, 2001,
however, the Legislature vested the [PERB] with exclusive
jurisdiction over alleged violations of the MMBA.

‘Thus, prior to July 1, 2001, superior court was the proper forum

for local agéncies and municipal unions to resolve legal disputes

regarding strikes. In contrast, employers and unions subject to PERB
jurisdiction have always resolved legal disputes concerning strikes by
exhausting PERB’s jurisdiction, with PERB seeking injunctive relief in
court where appropriate. In every appellate case in which a PERB-
covered employer has attempted to deviate. from this exclusive
jurisdiction by.going directly to court to resolve a strike-related legal

dispute, the appellate courts have upheld PERB’s exclusive.

jurisdiction.

The Leglslature in vesting PERB- w1th jurisdiction over the
MMBA, explicitly defined PERB’s powers and duties to be equivalent
to its powers and duties under EERA. 2 In vesting PERB with the same
powers and dut1es under the MMBA as it already had under EERA, the

89, Coachella Valley Mosquito & Vector Control Dist. v. Cal. Pub. Empl. Rels. Bd,,
112 P.3d 623 (Cal. 2005).

80. 'Id at625. -

91. El Rancho Unified Sch. Dist. v. Natl. Educ. Assn., 663 P.2d 893, 902 (Cal.
1983); San Diego Teachers Assn. v. Super. Ct., 593 P.2d 838, 846-47 (Cal. 1979);
Modesto, 186 Cal. Rptr. at 643; Fresno Unified Sch. Dist. v. Natl. Educ. Assn., 177 Cal.

- Rptr. 888, 897 (Cal. App. 5th Dist. 1981).

92. See Cal. Govt. Code Ann. § 3509(2) (Lexis 2007) (incorporating by reference
EERA, Cal. Govt. Code Ann § 3541.3).
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Legislature is presumed to have known the existing state of g‘udicial
interpretations regarding the nature of those powers and duties.”

In Coachella, the California Supreme Court clearly explained that
PERB’s jurisdiction over cities and counties should be interpreted as
being equivalent to PERB’s pre-existing jurisdiction over other public
employers.94 The Court was asked to determine whether the
Legislature’s act vesting PERB with jurisdiction over the MMBA had
altered in any way the statute of limitations for filing an unfair labor
practice charge under the MMBA.® Prior to PERB having jurisdiction
over the MMBA, that limitations period had been judicially determined
to be three years, the general limitations period for suit brought
pursuant to statute.”® However, the limitations period for EERA and
the other statutes over which PERB had jurisdiction was six months.”’
While EERA and other statutes under PERB’s jurisdiction have a six-
month limitations period written into the statute,”® the MMBA contains
no such provision. This fact led some to argue that the judicially
determined three-year limitations period should continue in effect even
after PERB was vested with exclusive jur'isc.’liction.99

The Court found that in vesting PERB with exclusive initial
jurisdiction over the MMBA, the Legislature intended to abrogate the
judicially created three-year limitations period.100 Instead, the court
would have PERB apply its traditional six-month limitations period,
just as it does with all other statutes under its jurisdiction, even though
the MMBA does not reference a limitations period within its text. !
As the Court found, ‘

Here, what the Legislature did was to remove from the courts their
initial jurisdiction over MMBA unfair practice charges. . . . By
changing the forum—vesting an administrative agency (the
PERB) rather than the courts with initial jurisdiction over MMBA

LY
%
1

03, See e.g. Viking Pools, Inc. v. Maloney, 770 P.2d 732, 736 (Cal.-1989); Bailey v,
Super. Ct., 568 P.2d 394, 398, n. 10 (Cal. 1977).
94. Coachella, 112 P.3d at 631.
95. Id. at 625-26.
96. Id
97. Id at 626.
98. Id. at 632 (citing the various statutory provisions).
99. See id. at 630. '
100. Id. at 635.
101, Id

3
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charges—the Legislature abrogated the three-year statute of
limitations . . . and we assume that this abrogation was intentional
and not inadvertent.!

163

Significantly, the Coachella Court also found it important to
harmonize the labor relations law governing cities and counties with
that governing other public sector entities, writing:

Finally, and perhaps most importantly, we do not construe statutes
in isolation; rather, we construe every statute with reference to the
whole system of law of which it is a part, so that all may be
harmonized and anomaliek avoided. . . . The MMBA, which we
construe here, is part of a larger system of law for the regulation of
public employment relations under the initial jurisdiction of the
PERB. The PERB suggests no way in which MMBA unfair
practice charges differ from unfair practice charges under the other
six public employment relations laws within the PERB’s
jurisdiction. . . . The PERB suggests no rational ground upon
which the Legislature could have decided to treat MMBA unfair
practices charges so differently in regard to the limitations period.
We find it reasonable to infer that the Legislature intended no such
anomaly, and that it intended, rather, a coherent and harmonious
system of public employment relations laws. |9

For the same reasons identified by the California Supreme Court
in the passages above, in giving PERB exclusive initial jurisdiction
over the MMBA, the Legislature must have intended to make the scope
of that exclusive jurisdicion comparable to the scope of PERB’s
exclusive jurisdiction over EERA. Additionally, PERB’s exclusive

jurisdiction, as definitively explained in San Diego Teachers,’
Rancho,105 Fresno,106 and Modesto,m7

4 El
extends to claims that a strike

102.
103.
104

Id. at 633-34.
Id. at 634 (emphasis added).
San Diego Teachers Assn. v. Super. Ct., 593 P.2d 838, 845

(Cal. 1979).

105.

El Rancho Unified Sch. Dist. v. Natl. Educ. Assn., 663 P.2d 893,

902 (Cal. 1983).
106. Fresno Unified Sch. Dist. v. Natl. Educ. Assn., 177 Cal. Rpfr. 888, 895 (Cal.
App- 5th Dist. 1981). :
107. Pub. Empl. Rels. Bd. v. Modesto City Schis. Dist., 186 Cal. Rptr. 634, 643 (Cal.
App. 5th Dist. 1982).
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will cause irreparable harm to the public, no matter what legal theory
or allegation the employer claims it is asserting.

There are simply no appellate cases in which any employer under:

PERB’s jurisdiction has ever been permitted to go directly to court to
seek to enjoin a strike, for-any reason or based upon any legal theory or
allegation. As discussed above, in every case in which an employer
has attenipted to do so; the employer’s allegations have been referred to
PERB’s exclusive jurisdiction. Now that the Legislature has vested
PERB with jurisdiction over local agency labor relations, -local
governments are governed by the same rule as other public sector
employers in California, including school districts, public universities
and the State itself.

C. No VIOLATION OF THE MMBA MUST BE ALLEGED IN ORDER FOR
PERB 710 HAVE JURISDICTION OVER CITY AND COUNTY EMPLOYEE
STRIKE CASES

Tn each of the cases presently on appeal, the employers have
argued that PERB lacks jurisdiction because the employers did not
allege any unfair labor practice or other violation of the MMBA. There
are multiple reasons why this reasoning is erroneous.

First, this reasoning ignores the California Supreme Court and
court of appeal cases discussed above. Those cases arose under EERA,
which, like the MMBA, does not contain- any language explicitly
mentioning any prohibitions or protections regarding strikes. However,
the appellate courts ‘have nevertheless uniformly held that strike
activity is both “arguably prohibited” and “arguably protected” by
EERA. This means that school districts’ legal claims challenging strike
activity—including injunction actions to prevent irreparable harm to
the public—must be brought to PERB irrespective of whether the
cmployers allege violations of EERA. oy

k3

Also, the argument that PERB lacks jurisdicﬁon because
employers raised issues in court that are not mentioned in the MMBA
was rejected in San Diego Teachers and El Rancho.!®® Notably, in E

108. See e.g. El Rancho, 663 P.2d at 899-900 (employer argued that “the issues
which it could present in court are broader than the issues it could present to PERB”
and “PERB would be concerned only with the existence of unfair labor practices—
asserted to be a minor aspect of this case—and not with the harm to the District and to
the public flowing from the allegedly illegal strike itself.” However, the California
Supreme Court found that “the issue before PERB would have been whether the strike
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Rancho the Court found that PERB had exclusive jurisdiction even
though the employer framed its claim as a tort cause of action.'” The
Court further held that even though the “EERA does not provide
express protection for economic strikes,” strike conduct is “grguably
protec:tad.”1 10 Therefore, PERB also has exclusive jurisdiction hecause
the conduct at issue is “arguably protected.”

_ This holding applies equally under the MMBA, as that statute, like
EERA, generally ]?rotects union  activity. without  specifically
mentioning strikes.!’! The “arguable protection” of strike conduct is,
in fact, even stronger for employees under the MMBA. The California
Supreme Court has held that all MMBA-covered employees have a
protected right to strike, other than those whose absence jmminently
and substantially threatens the public’s sa‘fety.1 12

As the County Sanitation Court held, the MMBA “removed many
of the underpinnings of the common law per se ban against public
employee strikes.” 3 Therefore the MMBA’s “implications regarding
the traditional common law prohibition . [against strikes] are
signifi(:ant.”l14 The court went on to note that the MMBA specifically
extended the right to- engage in union activities to city and county
employees, and “the right to unionize means little unless it is accorded
some degree of protection . . .. A creditable right to strike is one means
of doing so.”_115 :

itself was uplawful” and “there is little chance that PERB will ignore ‘the larger harm’
involved in a teachers’ strike. . . . PERB has the authority to take steps to alleviate that
harm in order to effectuate its duties and the purposes of the act.”).

109. Id. at 901; accord Fresno, 177 Cal. Rpir. at 893-94 (exclusive jurisdiction
analysis turns on the type of conduct at issue, not the legal theories asserted regarding
that conduct).

110. EIl Rancho, 663 P.2d at 900-01.

111. See generally Cal. Govt. Code Ann. § 1138 (West 2007).

112. Co. Sanitation Dist. No. 2 v. L.A. Co. Employees Assn., Loc. 660, 699 P.2d 835,
849 (Cal. 1985} {holding that “the right of public 'employee§ to strike is by no means
unlimited,” and proceeding to limit that right onty for “essential” emplioyess).

113. Id. at 843.

114, Id

115. Id. at 851. The County Sanitation Court specifically recognized the importance
of the right to strike in the public sector, just as in the private sector: “In the absence of
some means of equalizing the parties’ respective bargaining positions, such as &
credible strike threat, both sides are less likely to bargain in good faith.” Id. at 847, see
also id. at 852 (noting that “[a] union that never strikes, or which can make no credible
threat to strike, may wither away in ineffectiveness” and that “the right to strike is
fundamental to the existence of a labor unjon™).
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Furthermore, the California Supreme Court’s finding that the
MMBA provides the foundation for the right of most city and county
employees to strike!!® places those strikes under the MMBA and not
the “common law.” In Santa Clara County Counsel Attorneys
Association v. Woodside,m the California Supreme Court discussed
the import and reasoning of its decision in County Sanitation as
follows: “We found the traditional common law rule {barring public
employees from striking] without basis in modern labor law,
particularly in light of the MMBA . .. 118

Moreover, the County Sanitation Court’s reasoning that the “right
to unionize” should include a “creditable right to strike”'!? is very
significant for the instant analysis. The right to unionize referenced by
the Court appears in Government Code section 3502,%° and any
interference with the rights set forth in section 3502 constitutes an
unfair practice under PERB regulations. ! ‘

The County Sanitation Court crafted the general rule that MMBA-
covered employees have the right to strike unless they are essential to
the public’s safety.!%? However, the California Supreme Court’s
landmark decisions in San Diego Teachers and EIl Rancho leave no
doubt that the Court considers PERB to be more expertly qualified to
apply this general rule by making specific strike-related
determinations, on a case-by-case basis, regarding particular labor
disputes within its jurisdiction, %3 o

Therefore, even looking only at the “arguably protected” prong of
preemption analysis, PERB must have jurisdiction to determine which
employees arc so “essential” that they may not strike. That is the only
means by which PERB can determine the converse—which employees
have the protected right to strike. PERB must regularly make such
determinations, for instance, when employees file charges claiming that
their employers have retaliated against them formstrike activity which

k]
1

116, Id. at 843. :

117, Santa Clara Co. Counsel Attys. Assn. v. Woodside, 869 P.2d 1142 (Cal. 1994).

118. Id. at 1150 (emphasis added).

119. Co. Sanitation, 699 P.2d at 851.

120. Cal. Govt. Code Ann, § 3502 (Lexis 2007).

121. See Cal. Code Regs. tit. 8, § 32603(a) (2007).

122, Co. Sanitation, 699 P.2d at 854.

123. See e.g. San Diego Teachers Assn. v. Super. Ct., 593 P2d 838, 846-47 (Cal.
1979) (finding that a court “cannot with expertise tailor its remedy to implement the
broader objectives entrusted to PERB.” Id. at 846).
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PERB claimed to have been p]:otec:ted.124 For this reason, if superior
courts were to retain jurisdiction to determine whether employees
should be enjoined from striking, the risk of conflict with PERB’s
determination of employee rights is quite high. As the California
Supreme Court noted in El Rancho, the purpose of the exclusive
jurisdiction. doctrine is “to avoid conflict ‘in its broadest sense’ in the
regulation of labor-management relations . . . 12

At the time that County Sanitation was decided, PERB did not
have jurisdiction over cities and counties, and therefore determination
of these issues was left to the courts. 126 As noted above, the
Legislature changed all that effective July 1, 2001. 27 1n Santa Clara
County. Counsel Attorneys Association, the Court specifically
confirmed that the MMBA (as of that time) was enforceable in court.
However, if this holding is researched, it can easily be found that the
holding was superseded by statute—namely, the Leg1slature s act
vesting PERB with exclusive jurisdiction over the MMBA.'? TIndeed,
the act vesting PERB with jurisdiction over-the MMBA twice directs
PERB to follow standards previously adopted and followed by the
courts. > ,

Accordingly, County Sanitation does not permit counties to go
directly to court to seek injunctions against strikers on public safety
grounds. The fundamental error in logic in arguing otherwise is that
County Sanitation Was decided before jurisdiction was switched from
the courts to PERB."

124. See Cal. Code Regs. tit. 8, § 32603(a) (2007) (PERB Regulation promulgated to
enforce the MMBA, declaring any interference with employees’ rights to be a violation
of the MMBA).

125. EI Roncho Unified Sch. Dist. v. Natl. Educ. Assn., 663 P.2d 893, 897 (Cal.
1983) (citing federal precedent).

126. Co. Samitation, 699 P.2d at 837-41 (discussion of various appellate court
decistons).

127. Coachella Valley Mosquito & Vector Control Dist. v. Cal. Pub. Empl. Rels. Bd.,
112 P.3d 623, 625 (Cal. 2005).

128, See Sanmta Clara Co. Counsel Attys. Assn. v. Woodside, 869 P.2d 1142, 1147
(Cal. 1994).

129. See Coachella, 112 P.3d at 625 (noting that Cal. Govt. Code Ann. § 3509,
added by 2000 Cal. Stat. 901 § 8, constitutes a “fundamental change” which supersedes
the Supreme Court’s holding in Sante Clara County Counsel Arforneys Assn. that
courts have jurisdiction over the MMBA).

130. Cal. Govt. Code Ann. §§ 3509(b), 3510(a) (Lexis 2007).

131. While this article deals with the common threads between each case, additional
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D. THE LEGISLATIVE HISTORY OF SENATE BILL 739 ILLUSTRATES THE
AUTHORITY OF PERB 10 INTERPRET COUNTY SANITATION AND ALL
OTHER PRE-EXISTING CASES

_ The Government Code provisions vesting PERB with l]urisdicti(jn
over the MMBA were enacted via Senate Bill 739 (SB 739)."*% Prior to
enactment, SB 739 went through multiple drafts.'*® In the version
showing all amendments adopted through Auigust 16, 1999, the bill
added to Government Code section 3510(b) 4 language affording
special status to the California Supreme Court’s 1985 decision in
County Sanitation, as follows:

The holding of County Sanitation Dist. No. 2 v. Los Angeles
County Employees’ Assn (1985) 38 Cal. 3d 564 is hereby adopted
and shall be applied for the purposes of this chapter. 135

Ultimately, however, the Legislature determined to excise that
added language.ﬂﬁ- As noted ‘above, section 3510(a) of the
Government Code directs that “[t]he provisions of this chapter shall be
interpreted and applied by the board in a manner consistent with and in

stde issues have also been raised in individual cases regarding PERB’s jurisdiction over
public employee union conduct. For example, in County of Sacramento, the superior
court thought that it was free to enjoin legal conduct. County of Sacramento v.
AFSCME Loc. 146, 064803704, 06A803790 (2006). In so finding, the superior court
interpreted County Sanitation to allow limited injunctions to issue against legal strike
conduct, and ignored that conduct 'is potentially enjoinable only to the extent that it
may be illegal. See e.g. M Rests., Inc. v. §.F. Local Jt. Exec. Bd., 177 Cal. Rpir. 690,
695 (Cal. App. Ist Dist. 1981) (“The preliminary injunction is a decree continuing in
nature, directed at future events. It creates no right, but merely assumes to protect a
right from unlawful and injurious interference.”) (citing other cases).

132. Cal. Sen. 739 (Feb. 24 1999) {(available at htip://www.leginfo.ca.gov/pub/99-
00/bill/senssh_0701-0750/sb_739_bill_20000929_chaptered.pdf (last accessed Sept.
28, 2007)). Y

- 133. Cal. Sen. 739 (Feb. 24, 1999) (available at hitp://www.leginfo.ca.gov/cgi-
bin/postquery?bili_number:sb_B9&sess;~:9900&house=B&author:sol_is {last accessed
Sept. 28, 2007)).

134. Cal. Sen. 739 (Aug. 16, 1999) (available at http://www.leginfo.ca.gov/pub/99-
00/bill/sen/sb_0701-0750/sb_739_bill_19990816_amended_asm.pdf - (last accessed
Sept. 28, 2007)).

135, Id

136. Cal. Govt. Code Ann. § 3510(b) (showing deletion via amendment in later
version of bill); Cal. Sen. 739 (September 29, 2000) (available at
http:/fwww.leginfo.ca.gov/pub/99-00/bill/sen/sb_0701-
0750/sb_739_bill_20000929_chaptered.pdf (last accessed Sept. 28, 2007}). |




2007 _ PUBLIC SECTOR LABOR RELATIONS 169

accordance with judicial interpretations of this chapter.”137 The final
sentence of newly-added section 3509(b) of the Government Code
similarly instructed that “{¢]he board” shall follow “existing judicial
interpretations” of the MMBA® 7

" The Legislature thus rejected language which would have
enshrined County Sanitation and would have thereby left in place the
system in which courts, rather than the PERB, decided “ggsential
employee” issues in strike cases. This pre-existing judicial jurisdiction,
if left in place, would have made the scope of PERB’s jurisdiction
under the MMBA materially different than its jurisdiction under EERA.
Instead, the Legislature Yejected that proposal and explicitly declared
that all existing judicial law should now be applied “by the [PERB]
board.” '

In the absence of the proposed language enshrining County
Sanitation, there are no relevant differences between the MMBA and
the EERA. In Coachella, the California Supreme Court found that
when the Legislature vested PERB with jurisdiction-over the MMBA,
they intended that PERB’s MMBA jurisdiction be interpreted in a
manner that is harmonious with PERB’s jurisdiction over EERAMY
Based upon Coachella, and particularly in light of the Legislature’s
- specific. decision not to insert into the MMBA language that was
different from the EERA that would have enshrined County Sanitation,
there is no doubt that jurisdiction shifted from the courts to PERB.
This was just as the San Diego T eachers Court found that the passage
of EERA gave PERB jurisdiction over teacher strike cases,'*! despite
the fact that courts had for many years prior to EERA taken jurisdiction
over allegations that teacher strikes violated the common law. 2

The city and county employers point to the fact that there was a
recently-proposed piece of legislation that would have definitively
resolved this question—Assembly Bill 553 (AB 553).1%* Introduced in

137. Cal Govt. Code Ann. § 3510{a) (Lexis 2007) (emphasis added).

138, Id. at § 3509(b) (emphasis added). '

139, Id. at §§ 3509(b}, 3310(2).

140. Coachella Valley Mosquito & Vector Control Dist. v. Cal. Pub. Empl. Rels. Bd.,
112 P.3d 623, 634 (Cal. 2005).

141. San Diego Teachers Assn. v. Super. Ct., 593 P.2d 838, 846-47 (Cal. 1979).

142. See supra, n. 50.

143, Cal Assembly 553 (Feb. 21, 2007) (available at
http:/lwww.lcginfo.ca.govlpublOT-OSfbilllasmfab_OS51-
0600/ab_553_bill_20070221_intro_duced.pdf {last accessed Sept. 28, 2007)).
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February 2007, AB 553 would have explicitly pr0v1ded that PERB has
exclusive initial jurisdiction in strike injunction cases. 194 The bill was
passed by both the California Assembly and Senate, but was vetoed by
Governor Schwarzenegger on September 26, 2007. 143

The employers are misplaced in their reliance on AB 553. The
bill clearly stated in both its original and amended versions that it was
“clarifying of existing law” and did not purport to “expand the Public
Employment Relations Board’s jurisdiction or authority beyond that
previously authorized by the Legislature.”146

It is hardly surprising that the Legislature attempted to clarify the
meaning of its earlier action. The Legislature did so precisely because
superior courts—when faced with this issue for the first time in 2006,
at multiple TRO hearings in which immediate decisions were needed—
struggled to get up to speed quickly on this complex area of law (as
noted above, in some but not all cases the superior courts failed to
recognize the import of the Leg1slature s grant of exclusive jllI‘lSdlCtIOIl
to PERB over MMBA disputes)

By passing AB 553, both the Assembly and the Senate are now
on record as to their interpretation of their 2000 act vesting PERB with
jurisdiction (SB 739)>—both houses believe that PERB’s MMBA
jurisdiction was intended to be comparable to its jurisdiction over other
labor relations statutes, including its jurisdiction in strike cases. 148 1t is

144, 'Id

145, See Cal Assembly 553 (available at hitp:/fwww.leginfo.ca. gov/publO’/‘-
08/billfasm/ab_0551-0600/2b_553_bill_20070904_enrolled.pdf (last accessed Oct. 14,
2007)); Governor Arnold Schwarzenegger, Veto Message Regarding Assembly Bill
533, http://gov.ca.govipdi/press/AB%20553%20veto%20message.pdf (last accessed
Sept. 28, 2007).

146. Id. at § 1(a)-(b); Cal. Assembly 553 § 1(2)-(b) (May 8, 2007) (available at
http:/fwww.leginfo.ca.gov/pub/07-08/billfasm/ab_0551-
0600/ab_553_bill_20070508_amended_asm_v98.html (last agcessed Sept. 28, 2007)).

- 147, See Cal. Assembly 553 (Assembly Floor Analysis May 8, 2007) (available at

http://www leginfo.ca.gov/pub/07-08/bill/asm/ab_0551-
0600/ab_553_cfa  20070509_165724_asm_floor.html (fast accessed Sept. 28, 2007))
(“Supporters go on to state, “There is currently confusion and uncertainty by some over
the jurisdictional issue. There have been some courts which have issued injunctions
against strike activity at the request of local agency employers despite the laws passed
by the Legislature . . . AB 553 does not change the law, but simply clarifies what the
Legislature already did and intended in enacting SB 739 in 2000.””).

148. Well-settled precedent couceming legislative amendments holds that
"consideration of the surrounding circumstances can indicate that the Legislature made
material changes in statutory language in an effort only to clarify a statute's true
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irelevant to the meaning of SB 739 that now-Governor
Schwarzenegger, who was not in office when SB 739 was enacted,
states in his veto message that PERB should not have such jurisdiction.
In these circurostances, the legislative history of AB 553 undercuts the
Employers’ argument more than it supports their au‘gnment.Il49

E. No ExCEPTION To PERB’S JURISDICTION APPLY IN THE SIX PENDING
CASES

1. The “Irreparable Harm* Exception and PERB’s Injunctive Relief
Procedures

PERB is authorized by its governing statutes and regulations to
seek injunctive relief in court.!?® Within five days of a party’s request,
PERB’s general counsel recommends to PERB’s Board whether to

meaning....One such circumstance is when the Legislaiure promptly reacts to the
emergence of a novel question of statutory interpretation: * “An amendment which in
effect construes and clarifies a prior statute must be accepted as the legislative
declaration. of the meaning of the original act, where the amendment was adopted soon
after the controversy arose concerning the proper interpretation of the statute.” * ™ W.
Sec. Bank v. Super. Ct., 933 P.2d 507, 514 {Cal. 1997) (citations omitted).

149. While "the Legislature's expressed views on the prior import of its statutes are
entitled to due consideration,” and courts “cannot disregard them,” they are certainly
not binding on any court. W. Sec. Bank, 933 P.2d at 514. In this case, where the
Iegislature's expressed views on the meaning of its prior statute was vetoted by the
governor, the courts are unlikely to find that the history of AB 553 provides guidance
as to legislative intent. Indeed, precedent is clear that proposed legislation which never
became law is a poor indication of legislative intent. See, e.g., Snyder v. Michael's
Stores, Inc., 945 P.2d 781, 788 n. 4 (Cal. 1997) (“The parties draw conflicting
inferences from the fact that in 1991 the Legislature passed a bill, which was vetoed by
the Governor, to abrogate [a court decision]. On reflection, we are unable to draw any
relevant inference from this event; it provides no guidance on whether the political
branches approved or disapproved of {the court decision] as an interpretation of the
existing statutes.”); People v. Escobar, 837 P.2d 1100, 1106 (Cal. 1992) (“ “In the area
of statutory construction, an examination of what the Legislature has done (as opposed
to what it has left undone) is generally the more fruitful inquiry. “Legislative inaction
is ‘a weak reed upon which to lean.” ” * 7'} (Citations ontitted).

150, See e.g. Cal. Govt. Code Ann. § 3509(a) (Lexis 2007) (incorporating by
reference Cal. Govt. Code § 3541.3(j) {(Lexis 2007)); Cal. Code Regs tit. 8, § 32450
(2007). In determining whether injunctive relief is appropriate, PERB considers (1)
whether there is “reasonable cause” 10 believe a violation has been or may be
committed; and {2) whether injunctive relief is “just and proper.”” Pub. Empl. Rels. Bd.
v. Modesto City Schs. Dist., 186 Cal. Rptr. 634, 643 (Cal. App. 5th Dist. 1982).
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seck injunctive relief.’>! Practitioners familiar with PERB know that
when a party requests that PERB seek injunctive relief, PERB acts
quickly to process the case in a timely enough manner that injunctive
relief will still be effective if and when it is ultimately obtained.

The California Supreme Court has definitively determined that
PERB’s procedures to enjoin strikes: are' adequate. In San Diego
Teachers, the Court stated that in order “{tlo provide an adequate
alternative to a party’s own lawsuit for an injunction, PERB’s power to
apply for injunctive relief should be exercisable in response to.any
aggrieved party’s request, not simply on its owil motion.”t>*  The
Court found that the standard had been satisfied in that case.!? In fact,
even though PERB had not developed any procedures for processing
parties’ requests for injunctive relief, the Court nevertheless found that
the purely ad hoc approach that PERB was using to resolve injunctive
relief requests at the time was adequaté.154

Several decades later, PERB now has specific regulations in place
and a well-developed history of working as quickly as necessary to
process injunctive relief requests. Injunctive relief, if warranted and if
sought and obtained, will be obtained in a timely enough manner to be
effective. In these circumstances, there could hardly be cause to re-
litigate the “adeguacy of relief” issue already decided by the Supreme
Court in 1979.7 ,

Lastly, even assuming that the holding of San Diego Teachers
(that PERB’s remedies are adequate) could ‘'somehow be subject to
attack now, the court of appeal also has held that the doctrine of
exclusive jurisdiction is of such importance that it must govern even
against the assertion that it would lead fo jrreparable harm. “A
preemption rule is of overriding significance. The rule must stand even
against the argument that to require PERB procedures to be
commenced and PERB to seek injunctive relief might cause irreparable
injury should PERB decide against secking court injunctive relirf:f.”15 6

151. See Cal. Code Regs. tit. 8, §§ 32147, 32460 (2007).

152. San Diego Teachers Assn. v. Super. Ct., 593 P.2d 838, 844 (Cal. 1979).

153. Id. at 844-45. '

154. Id. at 845,

155. San Diego Teachers, 593 P.2d at 844,

156. Fresno Unified Sch. Dist. v. Natl. Educ. Assn., 177 Cal. Rptr. 888, 895 (Cal.
App. 5th Dist. 1981) (emphasis added).
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Given this overriding principle, it is not surprising that an
“jrreparable harm” exception 10 PERB’s jurisdiction has only been
applied under very different and -unusual circumstances. In
Department of Personnel Administration v. Superior Courr,157 the
appellate court found two applicable exceptions to PERB’s exclusive
jurisdiction—futility andirrelparable injury—which the court found to
be “interrelated” exceptions. 58 First, the court noted that PERB had
completely disavowed all jurisdiction over the dispute.159 For that
reason, it would have been futile to invoke PERB’s jurisdiction, and
there was no “separation of powers” issuc between the executive and
judicial bramches;.160 However, the circumstances in Department of
Personnel Administration could not be more different than in the cases
currently awaiting appellate decision. . In those cases PERB, far from
disavowing jurisdiction, has actively asserted its: jurisdiction from the
very outset of the cases. :

In Departmerit of Personnel Administration, since PERB refused
to assert jurisdiction, there was 1o chance that PERB would determine
what remedies were appropriate, including whether it was necessary to
go to court to seek an injunction against irreparable injur’y.162 Indeed,
the appellate court moted that it was faced with an “unusual”

 circumstance,'®> and that application’ of the irreparable injury

exception was warranted even though that exception is “rarely
a\pplied.”164 This is also why the court found the two exceptions to be
“interrelated”—the futility of going to PERB given its disavowal of
jurisdiction assured that there would be no potential check on any
threatened irreparable harm.'®® '

Lastly, the court in Department of Personnel Administration also
noted that it was faced with “unique” circumstances in that there was
an “unprecedented” fiscal crisis leading to “questions of first

157. Dept. of Personnel Administration v. Super. Cr., 6 Cal. Rptr. 2d 714, 729-30
{Cal. App. 3d Dist. 1992).

158. Id at 720-21.

159. Id. at 719,

160. Id. at 719-21.

161. See Co. of Sucramento v. AFSCME Loc. 146, 06A503704, 06AS03790 (2006).
162. Dept. of Personnel Administration, 6 Cal. Rptr. 2d at 719-21.

163. Id. at 719-20. ‘

164. Id. at7720.

165. Id. at721.
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impressic:)n.”166 In the instant disputes, in contrast, application of an
“irreparable harm” exception would divest PERB of jurisdiction every
time any city or county in California is faced with the threat of a strike
and believes that the public’s health or safety may be threatened by
certain employees strilcing.167 Thus, the extremely unusual facts that
gave rise to the decision in Department of Personnel Administration do
not support a ruling that would allow cities and counties to bypass
PERB every time they are threatened with a strike.

2. The “Local Concern™ Exception to PERB’s Jurisdiction

In San Diego Teachers, the California Supreme Court borrowed
preemption principles from private-sector labor relations law, noting
that the purpose of an exclusive jurisdiction rule is “to help bring
expertise and uniformity to the delicate task of stabilizing labor
relations.”’®® The Court found that, in contrast with PERB, a court
“cannot with expertise tailor its remedy to implement the broader
objectives entrusted to PERB.”'® The courts of appeal have similarly
left no question that they view PERB, not the courts, as having the
expertise necessar%/ to balance all competing interests regarding public
employee strikes.! 0 _

The California Supreme Court and courts of appeal have cleatly
held that legal issues pertaining to strikes are at the core of PERB’s
expertise and jurisdiction, including the potential harm to the public
that strikes may cause. Therefore, it would be clearly erroncous to
apply the “local concern” exception to PERB jurisdiction set forth in
Pittsburg Uni{ied School District v. California School Employees
Association.!”

166. Id. at 716, 720.

167. Because jrreparable harm is an element that must be,shown in order to obtain
temporary injunctive relief, application of an irreparable hatm exception to PERB’s
exclusive jurisdiction over strike injunction actions would divest PERB of jurisdiction
in every instance except where the employer cannot show a likelihood of irreparable
harm, in which case the application for injunctive relief would be untenable in the first
place.

168. San Diego Teachers Assn, v. Super. Ct., 593 P.2d 838, 845 (Cal. 1979).

169. Id. at 846.

170. See Pub. Empl. Rels. Bd. v. Modesto City Sch. Dists., 186 Cal. Rptr. 634, 642
(Cal. App. 5th Dist. 1982); see also supra at section A.

171. Pittsburg Unified Sch. Dist. v. Cal. Sch. Employees Assn., 213 Cal. Rpir. 34, 39
{Cal. App. 1st Dist. 1985).




2007 ' PUBLIC SECTOR LABOR RELATIONS 175

In Pittsburg, there was no actual or threatened strike. Rather, the
defendant school employees union engaged in picketing and 1eaﬂetin%
ouiside of the private business offices of ‘school board members."”
The trial court enjoined such conduct on the ground that it violated the
Education Code.’® The appellate court reversed, finding the conduct
to be protected by constitutional free speech provisions. 7 '

Before reaching the merits, the Pittsbur% coutt found the matter to
lie outside of PERB’s exclusive jurisdic:tion.1 3 The court stated,

the central issue presented to the trial court and on this appeal is
whether appellants’ cbnduct represents a corrupt practice within
the meaning of Education Code section 35230 or unlawfully
places respondent board [of Education] members in a conflict of
interest of the sort proscribed by Government Code section
1090.176

As the court of appeal determined, PERB had no jurisdiction to
enforce the Education Code, nor did PERB have jurisdiction to enforce
the First Amendment.!”’ This meant that the “central legal and
constitutional céuestions . . . presented certainly are not within PERB
jtslrisdiction.”'17

While the Pittsburg court had aiready determined that the matter
was outside of PERB’s jurisdiction, the court also found that the case
would fall under a “local concern” exception to PERB’s jurisdiction.
This exception was applicable to those cases where “decisions of local
courts do not present substantial danger of interference with
administrative adjt:ldic:ation.”18

There are three primary reasons why this “local concern”
exception would not apply to the cases on appeal presently. First, the
appellate courts have never remotely extended the “local concern”
exception to cover fact patierns involving strike activity. This should
not be surprising, as the Pittsburg court specifically distinguished San

172. Id. at 36.
173. Id. at 38.

. 174. Id at 52-53.

175. Id. at4l.

176. Id. at 40.

177. 1d

178, Id

179, Id.

180. Id. at 39 (citation omitted).
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Diego Teachers and El Rancho.*®! The court held that “under the facts
of those cases [San Diego Teachers and El Rancho] there was no
disparity between the public and PERB interest ai stake, which
uniformly related to minimizing inferruptions in educational
services.”

This crucial -passage in Pittsburg is entirely dispositive in the six
cases currently on appeal. The employers admittedly brought their
Jawsuits to minimize interruption in services during a strike—precisely
the issuc which the California Supreme Court has found to be at the
core of PERB’s mission, as the Pittsburg court itself ackno\x}vleclged.183

Indeed, if the “local concern” exception applied to an employer’s
claim that strike activity threatened the public’s safety, then school
districts covered under EERA could go directly to court to seek 10
enjoin school district strikes. However, as discussed at length above, in
every case in which a school district has attempted to do ‘so, the
appellate courts have referred the matter to PERB’s exclusive
jurisdiction. _ o

As the California Supreme Court and courts of appeal have
repeatedly acknowledged, the Legislature found - there {0 be an
overridin% statewide interest in expert and uniform regulation of labor
relations.}®* This includes the delicate balancing of threais to the
public and the rights of workers and unions to engage in collective
activity.185 The “local concern” exception cannot apply to any matter
where there is a “risk of interference with the regulatory jurisdiction of
the administrative agency.’.’186 Numerous appellate decisions (San
Diego Teachers, El Rancho, Fresno and Modesto) leave no doubt that
allowing local superior courts of general jurisdiction to make crucial
determinations regarding complex sirike issues would entail such a
risk.

Second, the Pittsburg court found that the “arguably protected”

. branch of the exclusive jurisdiction doctrine could not apply given that

individual school board members had no means of invoking PERB’s

181. Id. at41.

182. Id. {(emphasis added).

183. id

184. San Diego Teachers Assn. v. Super. Ct., 593 P.2d 838, 845 (Cal. 1979}).
185, Id. at 846. -
186. Pittsburg, 213 Cal. Rptr. at 39.
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jurisdiction.187 Even if PERB somechow had jurisdiction over
Education Code violations, only employers, emggloyees and labor
organizations may bring actions in front of PERB.'*® In contrast, Iocal
government employers are free to file charges with PERB and ask
PERB to seek an injunction to protect the public interest; in other
words, the controversy: brought before superior court is the same as it
would be before PERB.'* _

Lastly, it is well settled that the “local concern” exception applies
to only a very narrow range of court actions—those involving
picketing, violence and very limited. torts such as infliction of
emotional distress. While no appellate court has ever followed or
applied the Pittshurg court’s holding in any other fact setting at all,
prior precedent is instructive. To begin with, in'the same year as the
San Diego Teachers decision, the California -Supreme Court also
decided Kaplan’s Fruit & Produce Company v. Superior-Court..190
The Court found that PERB’s sister agency, the Agricultural Labor
Relations Board (*ALRB”), did not have exclusive jurisdiction over
actions secking to-enjoin mass picketing which blocks ingress to and
egress from aJocal premises. ™ e

The dichotomy “of Kaplan on the one hand and San Diego
Teachers on the other hand set the framework for cases to follow.
These cases uniformly hold that strike activity is at the heart of PERB’s
jurisdiction, and PERB is fully empowered to act in order to protect the
public’s. interest in . strike cases. However, picketing -activity that
interferes with ingress to and egress from a local premises is much
further outside the sphere of core labor relations issues.'?? This means
that s%ggarior courts aré not divested of jurisdiction over such picketing
cases. :

187, Id at4l.

188. Id. ‘ .

189. See supra n. 50; San Diego Teachers, 593 P.2d at 846; El Rancho Unified Sch.
Dist. v. Nazl. Educ. Assn., 663 P.2d 893, 900 (Cal. 1983) (holding that the employer’s
legal action based upon threatened harm to the public constitutes the same controversy
that would go before PERB, and “there is little chance that PERB will ignore ‘ihe
larger hanm’ involved in a teachers’ strike™ and “PERB has the authority to take steps
to alleviate that harm in order to effectuate its duties and the purposes of the act”).

190. Kaplan’s Fruit & Produce Co. v. Super. Ct., 603 P.2d 1341 (Cal. 1979}.

191. Id. at 1347.

192, Id. at 1349-50.

193. See e.g. Serv. Employees Intl. Union, Loc. 102 v. Super. Ct., 169 Cal. Rptr. 494,
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For all of these reasons, the appellate court’s decision in
Pintsburg, which involved picketing of school board members’
businesses rather than strike _activity,lg4 could not possibly take
precedence over the California Supreme Court’s decisions in San
Diego Teachers and El Rancho establishing PERB’s exclusive
Jurisdiction over employers’ injunction actions and other legal claims
regarding strike activity. As noted above, the Pittsburg court itself
acknowledged that, explicitly distinguishing cases involving strike
activity.

II. THE CALIFORNIA COURTS OF APPEAL SHOULD REVERSE LOCAL
INTUNCTIONS ISSUED IN VIOLATION OF LABOR CODE SECTIONS 1138-
1138.5

California Labor Code sections 1138-1138.5, enacted into law in
1999 via Assembly Bill 1268,19_5 imposed strict new limitations upon
the issuance of injunctions in labor disputes. Specifically, under
section 1138.1(a), no injunction may be granted in a labor dispute
unless, “after hearing the testimony of witnesses in open court, with
opportunity for cross-examination,” the court finds that all of the
following specific facts arc present:

(1) That uniawful acts have been threatened and will be committed
unless restrained . . .[;] (2) That substantial and irreparable injury
to complainant’s property will follow[;] (3) That as to each item of
relief granted greater injury will be inflicted upon complainant by
the denial of relief than will be inflicted upon defendants by the
granting of relief[;] (4) That complainant has no adequaté remedy
at law(; and] (5) That the public officers charged with the duty to
protect complainant’s é)roperty are unable or unwilling to furnish
adequate protection.19 : ‘

496 (Cal. App. 4th Dist. 1980) (following Kaplan and hglding that “TlJocal courts
retain power to adjudicate such matters when they are of ‘particular local concern,’
meaning when they constitute - violations of local law or torts, most typically,

obstructions of access or violent picketing. . . . The historic exceptions to the
preemption tule are few and deal with illegal or wrongful conduct such as violence,
infliction of emotional distress, and mass picketing . . . .”).

194, Pittsburg Unified Sch. Dist. v. Cal. Sch. Employees Assn., 213 Cal, Rptr. 34, 36
(Cal. App. 1st Dist. 1985).

195. Cal. Assembly 1268, 1999 Reg. Sess. (1999).

196. Cal. Lab. Code Ann. § 1138.1(a) (Lexis 2007} (recognized in United Food &
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Therefore, the TROs and preliminary injunctions issued by the
superior courts in the six cases presently on appeal constitute clear
legal error to the extent that the courts ruled that Labor Code sections
1138 et seq. did not apply.197 The plain wording of the statute leaves
no question that it applies broadly to all cases involving labor disputes.
These cases include strike injunction actions involving city or county
employees (which, since July 2001, can only be brought by PERB).
Labor Code section 1138.4 dictates that the statute’s requirements are
applicable to any case inyolving a “labor dis.pute.”19 The statute
incorporates by explicit reference the broad definition of “labor
dispute” set forth in Code of Civil Procedure section 527.3(b){4)1), (ii)
and (iii), which includes virtually any dispute involving an employer
and a labor 0rganization.199 This plain, broad language is more than
sufficient to show that the statute would have to be applied to any case
involving a strike injunction. :

Moreover, the statutory framework as a whole supports the plain
language. Twenty-four years prior to the enactment of Labor Code
sections 1138-1138.5, the Legislature adopted less stringent procedural
requirements for the issuance of injunctions in labor disputes in the
form of section 527.3 of the Code of Civil Procedure.% At that time,
the Legislature exempted public employers and public employees from
section 527.3 via explicit language codified at section 52’7.3(d).201
However, when the Legislature enacted Labor Code sections 1138-
1138.5 nearly a quarter century later, it explicitly incorporated by

Commercial Workers Union v. Super. Ct. (Gigante USA, Inc., real party in interest),
“all five elements must be satisfied.” 99 Cal. Rptr. 2d 849, 856 (Cal. App. 24 Dist.
2000) (emphasis in original}).

197, Inexplicably, in County of Sacramento, the superior court judge decided that
application of section 1138 would interfere with PERB’s exclusive jurisdiction—after
finding on an earlier issue in the same case that PERB did not have exclusive
jurisdiction. County of Sacramento v. AFSCME Loc. 146, 06AS503704, 06AS03790
(2006); Additionally, in County of Contra Costa, the superior court mistakenly
interpreted section 1138.1(b} to allow for the issuance of a TRO lasting not longer than
five days without an evidentiary hearing, when in fact section 1138.1(b) provides an
exception to the statute’s rotice requirements, allowing a TRO of five days or less to be
jssued without notice of the hearing. Co. of Contra Costa v. Pub. Employees Union
Loc. One, CO601228, C0601227 (2006). :

198. Cal. Lab. Code Ann. § 1138.4.

199, Cal. Civ. Proc. Code Ann. § 527.3(b)(4)(i)-(iii) (Lexis 2007},

200. Id. at § 527.3(d).

201. Id
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reference the broad definition of -labor dispute found in section
527.3(b)4)(1), (ii) and (iii). 202 This was accomplished without the
exemption for public employers and public emplayees.zo3

In fact, rather than exempting all public emgloyees the
Legislature instead exempted only certain peace officers. . Clearly,
had the Legislature. already intended to exempt all public employees,
then the specific exemption for peace officers would be superfluous.

While the statutory language and framework are plain and
unambiguous, the legislative history further supports the finding that
Labor Code sections 1138-1138.5 apply to the strike disputes between
local government employers and public employee unions. At the time
of the Senate Judiciary Committee hearing regarding Assembly Bill
1268,2% the Committee’s report .indicated that the Committee was
aware that enactment of the new provisions, without any exemption for
public employees, would make it more difficult for an injunction to
issue against public employee strikes. 2" Spemﬁcaﬂy, l:he Committee’s
report stated,

The California State Association of Counties (CSAC) and the City
of Los Angeles and Los Angeles Police Department each write to
oppose the new Labor Code provisions for injunctions against
labor activity. CSAC states that “‘under existing law certain public
employees may collectively bargain, but do not have the right to
strike.” The City of Los Angeles adds, “The new language would
make it much more difficult for public entities to obtain and
enforce injunctions which threaten public.health and safety. For
example, current law provides that a city may obtain an injunction
against a ‘blue flu’ by police officers during labor negotiations.
[(City of Santa Ana v. Santa Ana Police Benv.. Assn., 255. Cal.
Rptr. 688 (Cal. App. 4th Dist. 1989)).] The proposed statute
~would impose significant procedural- hurdles - to such’ an

T a
A

202. Cal. Lab. Code Ann, § 1138.4.

203. See id. {adopting definition of “labor dispute” found in Cal. Civ. Proc. Code
Ann. § 527.3(b)(4)(i), (ii) and. (iii), but not the exception found in § 527.3(d)).

204. See Cal. Lab. Code Ann. § 1138.5.

205. Cal: Sen. Comm., Bill Analysis of Assembly Bill 1268 1999 Reg.
Sess. (April 14, 1999), (available at http:/fwww. leginfo.ca.gov/pub/99-
00/bill/ab_1251_1300/ab_1268_cfa_19990818_105824_sen_comm.html
{last accessed Sept. 28, 2007))

206. Id
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injunction.” The California State Association of Counties asks
that the bill be amended to clearly exempt public employers. 207

~ Even though the Senate Judiciary Committee was aware of the
effect that thé new provisions would have on public employers, the bill
was passed and signed into law without any general exclusion for

~ governmental entities. ' Instead of adding an exemption for public

employers, on September 3, 1999 (following the August 17, 1999
hearing in front of the Senate Judiciary Commitiee), the Legislature
added only the above-referenced exemption for certain peace
officers.”%® In doing §0, the Legislature thereby addressed the concern
that a “blue flu” or otber strike activity by pohce officers should be
quickly en_]omable

As noted above, this amendment to exclude certain peace officers
would be complétely superfluous if the statute was not generally
intended to apply to cases involving public sector strikes. Broadly
accepted principles of statutory construction dictate that statutory
provisions not be rendered superfluous, and that a list of exceptions is
generally deemed to be exclusive—in this case, the list of exceptions
includes only certain peace officers and no other types of public
employees.

I'V. CONCLUSION

The local governments in the cases awaiting appeal would prefer
that they still had the right to go directly to court to seek to enjoin
strike activity on hedlth and safety grounds—a right that they held up
until July 1, 2001, when PERB became vested with exclusive initial

2077. Cal, Sen. Comm., supra n. 208 {as amended April 14, 1999 for the August 17,
1999 Hearing of the Senate Judiciary Committee).

208. Cal. Lab. Code Ann. § 1138.5.

209. See id.; Compare AB1268 as introduced on February 26, 1999 (original version |
of bill, containing no § 1138.5 and therefore no exception for peace officers) with
AB1268 as amended on September 3, 1999, and AB1268 as amiended on September 8,
1999 (later versions of bill, showing two stages of amendments to include exemption
for certain peace officers) and AB1268 as chaptered on October 10, 1999.

210. Just as the Legislature exempted certain peace officers from its 1999 enactment
of Labor Code §§ 1138-1138.5, in order that strike activity by police officers could be
quickly enjoinable, the next year when the Legislature vested PERB with exclusive
jurisdiction over labor relations between local agencies and unions representing local
agency employees, the Legislature exempted certain peace officers from PERB’s
exclusive jurisdiction. See Cal. Govt. Code Ann. § 3511 (Lexis 2007).
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juﬁisdiction.211 They would also prefer that there be no recl[uirement for
them to comply with Labor Code sections 1138-1138.5.2'? However,
the policy arguments underlying these points of view must be brought
to the Legislature. The judicial branch can neither second-guess the
wisdom of the Legislature’s decisions, nor undercut the Legislature’s
comprehensive scheme by giving PERB a more limited jurisdictional
role with respect to just one out of the seven public sector labor
relations statutes that it administers.

Prig

211 1d
212. Cal. Lab. Code Ann. §§ 1138-1138.5.




